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Task 1 

Part 1 (P1 and P2) 
The three elements which need to be proven for negligence include duty of care, breach of duty and 

damage. If these can be proven then it will be clear if someone is liable of negligence.  

Neighbour Principle 

The neighbour principle was established from the case of Donoghue v Stevenson (1932) and 

determines who is classed as a ‘neighbour’ in a case. A neighbour refers to those who are directly 

affected by a person’s actions.  

Duty of Care 

For it to be established if someone has a duty of care to another person, three things must be 

established. This is called the Caparo Test. 

Caparo Test 

The Caparo test was put in place to establish if there was a duty of care owed to a person. This was 

established in 1990 after the case between Caparo and Dickman. This is broken up into three 

different sections and once all sections have been proven then it can be proven that a duty of care is 

owed.  

Was the damage or the harm done reasonably foreseeable? 

This determines if the damage that has been done was foreseeable and if it could have been 

prevented. This was put to practise in the case between Kent v Griffins (2000). In the case the harm 

was foreseeable. An example of when the harm wasn’t foreseeable was in the case between Bourhill 

v Young (1943). 

Is there a sufficiently close relationship between the two parties? 

This determines if there is any relationship between the parties involved. A relationship in these 

terms does not mean that the two parties know each other; however does mean that the parties 

would have come into contact at some point during or before the incident. This was put into practise 

in the case between McLoughin V O’Brian (1983) and was found that there was a relationship 

between the two parties. An example of where there was no proximity is in the case between Hill v 

CC West Yorkshire (1988). 

Is it fair, just and reasonable to impose a duty? 

This determines if it would be the right action to impose a duty on a party. This would be done by 

ensure it was fair, just and reasonable. This was put to practise in the case between Mulcahy V 

Ministry of Defence (1996) and it was found that there was no duty of care owed. On the other hand 

in the case of Capital & Counties plc v Hampshire County Council (1997) it was found that duty of 

care was owed.  

Breach of Duty 

Breach of duty is when someone has failed to carry out their set responsibility’s. This can be done by 

a negligent act or by omission. In reference to the reasonable person, if they would act the same as 

the defendant has, then the defendant would not be liable. Breach of Duty is judged by the 

standards of a reasonable man. It takes into account four factors. 



• Special Skills 

This explains that if someone is a professional they are expected to reach a higher standard. 

This was shown in the case of Wells v Cooper (1953). The case centred around a carpenter; 

as he was not a professional, the judge ruled that he was not expected to perform to the 

standard that a professional would. 

• Characteristics 

The characteristics refer to the victim and how they are expected to act. For example in the 

case of Perry v Butlins (1997) it was found that Butlins had failed their duty of care as they 

did not take into consideration the needs of the children.  

• Seriousness and Likelihood 

This refers to the seriousness of the risk and how likely the risk is to happen. This was used 

in the case of Haley v London Electricity Board (1965) and was found that the damage was 

likely to happen so they owed a duty of care.  

• Practicality of Precautions.  

This explains to how a person asks to prevent damages. An example of this would be in the 

case between Latimer v AEC Ltd (1953). In this case, the company was found to have taken 

the appropriate precautions. 

Damage 

Damage is determined by investigating if the claimant had caused some form damage by a breach of 

duty. This harm must me foreseeable.  

But For Test 

The But For test determines that if there wasn’t a breach of duty, if the damages still would have 

occurred. This was put into practise in the case between Barnett v Chelsea and Kensington Hospital 

(1968) and it was proven that the damages still would have occurred, regardless to the breach of 

duty so the defendant was no liable. 

Remoteness 

This explains that the damage done must be foreseeable and in the proximity of the original act. In 

the case of The Wagon Mound (No1) (1961) it was seen that they were found liable for the original 

damage; however it was found that the damage done by the fire was not foreseeable so they were 

not liable for that.  

The Thin Skull Rule 

The thin skull rule refers to ‘taking a victim as you find them’. This means that if the damage done is 

more than severe due to any conditions that the claimant has, the defendant is responsible for all 

damages.  

Compensation 

Special Damages 

Special damages refer to anything that can be calculated. This can be things such as loss of earnings, 

medical expenses and/or damages to a property. Loss of earnings means any wages or income that 

is lost due to an injury or damage. Medical expenses are any payments that have been paid due to 

injury from the damage. Finally damages to property can include damages to buildings or personal 



equipment, cars and clothing. If the property can be repaired the court will aware the cost to repair 

the damage. 

General Damages 

General damages refer to anything that cannot be calculated exactly. This can be anything from pain 

and suffering that a person faces, loss of future earnings, and/or loss of amenity. Pain and suffering 

is calculated on a person’s loss or injury suffered. The amount awarded if based on how much 

medical treatment they may need and can depend on the severity of injury’s. Loss of future earnings 

are calculated by considering a person’s work life and it is taken into consideration if that person 

would receive any pay rise and/or promotions in the near future. The loss of amenity refers to the 

loss of any hobbies or activity’s that a person can no long participate in due to injury. This is 

determined by a person’s age and involvement in the activity.  

Part 2 (M1) 
In regards to the case we can see that Richards owed a duty of care to Gordon and to Janet. It is 

shown however that Richards was in breach of these duties by not ensuring that correct safety 

procedures were followed when he was cutting down the tree in his garden.  

Richard was in breach of his duty of care to Janet and is responsible for her blindness. This relates to 

the thin skull rule and although he was unaware of Janet’s sensitive eyes, he was the reason that the 

splinters got into her eyes and in therefore responsible for her blindness.  

The courts would calculate an award of damages for Gordon by first calculating the cost of the 

conservatory and then getting a privet expert to assess how much the damage would cost to repair. 

The courts would calculate an award of damages for Janet by calculating her loss of wages and how 

much in tern should would then loose in the future by the loss of her eye sight.  

Part 3 (D1) 
When mistakes are made by a person or company, the person affected, known as the claimant, can 

claim compensation. In this report I will be discussing the effects that large compensation pay-outs 

have had on companies. 

When we look at the compensation claims against the NHS we see that over £4.5 billion has been 

paid out over the past 5 years in compensation due to medical mistakes. This has had a negative 

effect on the NHS as not only does the amount of medical mistakes give the NHS a bad name, but it 

is also money being paid out for unnecessary reasons that could be put into improve other 

elements. However this does have a good effect on the claimants; this is due to, although they have 

suffered a medical mistake, they are getting a large sum of compensation. 

When we look at the compensation claims against the motor insurer’s bureau we see that before 

the new judgment was passed, drivers did not have much cover against those who drive without 

insurance. However the judgment meant a lot more cover for those affected. This can have both a 

good and bad effect on the MIB; this is due to more drivers being protected however they will still 

have to pay out for those who are uninsured. This is a good effect on the claimants as it means they 

have more protection. 



Compensation claims have affected the ministry of defence as they have had to pay over £84million 

out in compensation. This is a bad effect on the MOD as people could lose faith in them and they are 

losing money that could be used to focus on other areas. This does however have a good effect on 

the claimant as it means they are getting a pay-out for any damages they have suffered. 

Overall the laws on negligence have been good on society as they overall protect people from the 

mistakes of others.  

 

  



Task 2 

Part 1 (Exam) 
1. The three elements which need to be proven for most crimes are actus reus, mens rea 

and causations. 

2. Actus reus is the physical element or the guilty actions. A voluntary nature is show in the 

case of Hill v Baxter. This is also called omission, meaning a failure to act when you have 

a duty to do so. This can be seen in the case between R V Pittwood (1902). A positive 

action is an action that a person is legally liable to do. 

3. Causation is connected to actus reus as it is the damages done and damages caused by 

the guilty action. This can be done by a factual cause, as shown in the But For Test (case 

between R v White), or a legal cause. The legal causation can be shown in either the 

substantial cause, as show in the Padgett case, or the chain of causation. A chain of 

causation, can be broken in three different ways; victims own actions, third party 

intervention and unforeseeable natural event. The victims own actions were put into 

practice in the case of Roberts vs Williams. Third party intervention was put into action 

in the case of Jordan vs Cheshire. Unforeseeable natural event can be events such as a 

lightning strike. 

4. Mens rea determines the mind frame of the person who did the actions. This means if 

the person did the actions knowing they were wrong. Mens rea can be found a person’s 

actions where done so by recklessness, gross negligence and/or the oblique intentions. 

Mens rea can be defined into three different levels of the guilty mind. The first is the 

most serious and is direct intent to cause damage; this is explained in the Mohan case. 

The second level is oblique intent which can be proven via the “Woolin Test”. The third 

is the lowest level – recklessness – this is a recognition of risk or taking a risk, this is 

proven in the Cunningham case. 

5. Malice can be transferred in two ways. First of all it can be transferred when a person’s 

intends to hit A, and also unintentionally hits B. The person would be guilty for both 

actions as seen in the Mitchell case. The second way malice can be transferred is when a 

person intends to hit A, however accidentally hits B. The person would be guilty for the 

action towards B as seen in the Latiner case. Malice cannot be transferred towards a 

person onto property or from a property to a person. The action must be like for like as 

seen in the Pembilton case. 

6. It states in section 39 of the Criminal Justice Act (2003) that assault is done when a 

person brings fear to another person by their actions and/or words. Under the same act 

it states that battery is when unlawful force is brought against another person. In 

regards to actus reus assault is to cause fear whereas battery is to apply unlawful force 

and is shown in the case involving Ireland silence. In regards to mens rea, assault is the 

intention to case fear and battery is the intention to apply force and can be shown in the 

Mohan and Woolin case. 

7. Assault is about creating fear towards a person where as battery is about unlawful 

contact with a person. Both of these can involve an act or an omission and are both 

classed as summary offences and can get up to 6 months in prison. Common assault is 

created when unlawful physical contact and fear happen at the same tiem in the same 

actions.  



8. Section 47 of the Offences against the person Act (1861) states that actual bodily harm is 

when an assault takes place where harm is done to someone’s body with intention. In 

regards to actus reus, ABH is when actual harm is done to the body and the mens rea is 

the intention to cause that harm. The defendant must have intention or recklessness to 

commit a common assault, assault or battery however does not need to have mens rea 

for any injuries. 

9. It states in section 20 of the offences against the person Act (1861) that grievous bodily 

harm with malicious wounding is done when a person unlawfully inflicts bodily harm to 

another person with the intent to do some harm. The actus reus of this is the wounding 

of another person. The mens rea is the intention to cause harm. Intention or 

recklessness for some harm however not serious harm. 

10. Under section 18 of the Offences against the persons Act (1861), GBH or grievously 

bodily harm is done when a person unlawfully inflicts bodily harm or maliciously wounds 

another person with the intention to do serious harm to them. The actus reus is done 

when a person is wounded and the mens rea is done with the intention to do so. Must 

prove intention for serious harm. Recklessness cannot be included. 

11. The actus reus for both offences is the same. The difference between section 20 and 

section 18 is the mens rea. This is because when committing an offence under section 20 

it is done with intent to create some harm however when it is committed under section 

18 it is done with the intent to commit serious harm. Section 18 does not have 

recklessness however is mentality for serious harm. Section 20 is mentality for some 

harm including recklessness. 

12. For actual bodily harm under section 47 it states a person can get up to 5 years. This is 

the same for grievously bodily harm with malicious wounding under section 20. 

However grievously bodily harm is done under section 18, a person can receive up to 

life. This is due to the mens rea; it states that GB H is done with intent to cause serious 

harm. Whereas the others are done with the intent to cause little and some harm to 

another person.  

13. To start with the defendant in this case is Zoe and the victim is Yasmin. The possible 

crime committed has been actual bodily harm. This is done under section 47 of the 

offences against the person act (1861). The actus reus is actual bodily harm caused to 

the victim and the mens rea is the intention of assault or battery.  In this case the actus 

reus is that Yasmin suffered minor bruising. The mens rea in this case is that Zoe has the 

intention to cause battery towards Yasmin by unlawfully pushing her down the stairs. In 

this case Zoe will be found guilty of ABH towards Yasmin as we have proven the offence. 

14. Zoe is responsible for causing GBH with malicious wounding to Xin. This is because he 

suffered with a fractured Skull due to her actions of pushing Yasmin down the stairs with 

intent to harm her. The same actions were done in the Mitchell case.  

15. In this case the factual cause of the brain injury towards Xin was poor medical treatment 

the he received after suffering from a fractured skull. The fractured skull was done by 

him being knocked down the stairs by Yasmin, who had been pushed by Zoe. Medical 

intervention broke the chain of causation as they failed to help Xin’s injuries and as a 

result he suffered with the brain damage. We also see this in the case of Jordan. 

16. A court can give sentences such as fines, prison time, community service and orders. 

Fines are to recover losses that may have occurred by damages. Prison time is used to 



segregate people from the community if they are a danger to themselves or others. 

Community service is given as a payback to the community. Orders are given to control a 

persons actions; for example a restraining order restricts where a person can go. The 

factors that would be taken into account in this case would be that Zoe already had a 

previous conviction for common assault. However this would be countered by get good 

grades and high achievements. The sentences available for Zoe to be convicted of is the 

case was taken to court would include up to 5 years for ABH. This would be due to her 

actions towards Yasmin; of which she intended to harm Yasmin. She could also receive 

up to 5 years for GBH with malicious wounding for the injuries that Xin encountered due 

to her actions.   

 


